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RADIATION LITIGATION* 

Robert E. Alexander
U.S. Nuclear Regulatory Commission 

There are many indications today that a demand for improvements in health physics 
technology will arise from the specter of thousands of law suits brought against their 
employers by radiation workers, one-third of whom will be stricken with cancer from 
natural causes, and many of whom will claim that their disease was induced by occupational 
radiation. The demand for improvement will come from these employers, and from their 
insurers, who will need, during each trial, to present evidence that a high degree of technical 
competence was brought to bear in the protection afforded the worker. Although gov-
ernmental regulations may have had a predominant role in radiation-protection decisions in 
the past, it appears inevitable that radiation litigation will gradually become the driving 
force. The certified health physicist should be fully aware of these developments; they ?ill 
have a profound effect on the conduct of health physics activities. Some insight as to the 
nature of these changes can be gleaned from a recent legal decision. 

In 1984 the U.S. Supreme Court ruled in the Silkwood vs. Kerr-McGee case that 
"...the award of punitive damages in this case is not preempted by federal law." One 
meaning of this decision is that a state court and jury can punish a defendant by imposing a 
monetary award to be paid by the defendant to a plaintiff even though the defendant has not 
violated applicable federal regulations. Thus a state judge and jury can now establish its own 
standards. It should be noted that punitive damages are not compensatory. In tort law they 
are more like civil fines. Since their purposes are to punish and thus to deter, they are almost 
regulatory in nature. As Justice Powell stated, "The Court's decision, in effect, authorizes 
lay juries and judges in each of the states to make regulatory judgements as to whether a 
federally licensed nuclear facility is being operated safely." He also said, "No longer can the 
operators of nuclear facilities rely on the regulations and oversight of the NRC." 

Consider the following significant points regarding the judge's instructions to the jury 
during the original trial. The jury was advised that punitive damages need not be proved by 
'direct evidence of fraud, malice or gross negligence'; INFERENCE is enough. The jury 
was told that compliance with federal standards is not a complete defense to the award of 
punitive damages. Judge Theiss said, "You are instructed, however that you are not bound 
by these standards. Your duty is to determine what constitues the exercise of reasonable care 
in handling plutonium, or the exercise of recklessness and wonton conduct, in light of the 
physical characteristics of that material and the risks associated with it." (This surprising 
endorsement of a jury's qualifications in radiation protection established a very important 
precedent which may have been upheld by this Supreme Court decision.) The judge 
categorically rejected Kerr-McGee's contention that compliance with NRC regulations 
precluded punitive damages. He noted that Kerr-McGee "had a duty under Part 20 of Title 
10 of the Code of Federal Regulations to maintain the release of radiation 'as low as 
reasonably achievable' ." He said, -Compliance with this  standard cannot be demonstrated 
merely through control of escaped plutonium within any absolute amount." (Emphasis 
added.) Apparently the jury listened to what the judge had to say. 

(Continued on page 2, Litigation



ANNOUNCEMENTS 

SHORT COURSE

BASIC RADIATION PROTECTION 

October 29 and 30, 1985 

The Baltimore-Washington Chapter of the Health-Physics Soci-
ety plans to offer a 2-day short course on basic radiation protec-
tion. Tentative dates are October 29 and 30, 1985. The course will 
be taught at the National Bureau of Standards, Gaithersburg, 
Maryland. 

The course is designed for people with little previous radiation 
protection training who want to learn the fundamentals of radia-
tion protection. The course is suitable for radiation protection 
technicians, industrial hygenists interested in radiation protec-
tion, engineers wanting to learn more about radiation protection, 
medical personnel, managers, and others. 

Topics include .; radioactive decay; interaction of radiation with 
matter; biological effects of radiation; regulatory dose limit; in-
struments and dosimeters; radiation surveys; using time, distance 
and shielding to reduce dose; protection from airborne radiation; 
bioassays; waste handling; receiving and shipping radioactive 
materials; public relations; and avoiding litigation. 

Further information and applications will be available late this 
summer. Anyone wishing to receive further information and an 
application should send a stamped, self-addressed business en-
velope to: Dr. Stephen A. McGuire, 6931 Girard Street, McLean, 
VA 22101.

NOMINEES 

Several Chapter members have been nominated by the Chapter's 
Executive Board for committees of the Health Physics Society. 
Annual Meeting Place - Les Slaback 
Manpower and Professional Education - Warren Schadt 
Membership - Jim Spahn 
Nominating - Warren Keene 
Public Information - Ray Johnson 
Scientific and Public Issues - Bill Mills 

RECERTIFICATION COURSES 
June 19, 1985 Probability of Causation - sample Problems in Risk 
Calculations (R. E. Alexander and J. Puskin) 2-6 p.m. at the Pan 
American Health Organization, 525 Twenty-Third Street, N. W. , 
Washington, D.C. 20037. 

August 20, 1985 Application of ILRU-39 for the Calibration of 
Survey Instruments and Dosimeters (B. Rich, J. Selby, P. Plato, 
and H. Wycoff) 2-6 p.m. at the Nuclear Regulatory Commission, 
Phillips Building Rm P-118, 7920 Norfolk Avenue, Bethesda, 
Maryland.

SYMPOSIUM 
Joint International Symposium on the Role of Noninvasive Imag-
ing Modalities in Clinical Decision Making: Coronary Artery 
Disease. 

Cosponsored by American College of Nuclear Physicians and the 
Society of Nuclear Medicine. 
September 9-10, 1985 Washington, D.C. 
For information call 202-857-1135 

LITIGATION 

Although no medical evidence has been presented that Karen 
Silkwood sustained any plutonium-related injury (in the custom-
ary use of the term), and although the only item of non-
compliance found was failure to record the voiding dates of two 
bioassay specimens, their verdict was in favor of Silkwood, 
finding punitive damages of $10,000,000. 

All of this suggests that the ALARA concept could be getting 
beyond control. Perhaps we should find a way to take advantage 
of the beneficial aspects of the concept without at the same time 
establishing within the judicial system of non-technical juries and 
judges the power on a case-by-case basis to say what is ALARA 
and what is not, to set after-the-fact standards of performance, 
and then to exact punishment for non-compliance with these 
standards by imposing enormous fines that have to be paid to 
accusers who have been "injured" only at the cellular level, if at 
all.

One important aspect of the Silkwood case that has not 
received enough attention is the jury's reason for imposing such a 
large punitive "fine" for "causing" so little "injury." This reason 
casts a very strange shadow on the future of radiation protection. 
If the reason can be gleaned from the judge's instructions to the 
jury, it would appear that the magnitude of the award was de-
termined by the size of the Kerr-McGee's assets rather than by the

enormity of any transgressions. The jury used a giant club to get 
Kerr-McGee's attention, and to get the attention of other huge 
corporations that might be tempted in the future to violate the 
ALARA concept. 

The significance here is that the threat of punitive damages 
for failure to maintain exposures ALARA, as defined after-the-
fact by a lay jury, will be a non-trivial concern to even the largest 
firms and may in fact become the driving force in radiation 
protection, entirely self-imposed by employers and their insurers 
in the interest of financial protection. If that happens, we can 
actually look for a number of improvements: lower occupational 
exposures; more comprehensive and technically sound health 
physics measurements. controls and training; increased emphasis 
on A L.ARA engineering; and a far more comprehensive system of 
carefully recording and documenting virtually everything that is 
done for purposes of radiation protection. A higher level of 
technological competence in the practice of health physics will be 
required for these improvements; and the certified health physi-
cist will be called upon to take the lead in making them happen. 

* This article is from Bob's notes that he used to introduce an American Board of 
Health Physics Recertification Course on April 8, 1985. Bob allowed the News-
letter to use his notes with the understanding that these are his own ideas as Course 
Director and not as a member of the NRC staff.



ANNUAL CHAPTER MEETING 
DATE: Tuesday, May 7, 1985 

PLACE: Commissioned Officers' Club. Naval Medical Center, Bethesda. Use Wisconsin 
Ave. or Jones Bridge Road entrance and follow signs to the club. Meeting room 
will he posted at the entrance. 

SPEAKERS: Dr. Ralph Lapp 
Mr. Ray Johnson 

SUBJECTS: Dr. Lapp - Workers Dose Accumulation at Nuclear Power Plants (to include 
discussion of Probability of Causation Tables.) 
Mr. Johnson - Health Physicists' Communication Styles. (A quantitative 
Analysis of Strengths and Weaknesses.) 

PROGRAM: 6:00 p.m. 
6:45 p.m. 
7:45 p.m. 
8:15 p.m. 
9:00 p.m.

Cash Bar 
Dinner -Broiled Cornish Game Hen 
Annual Business Meeting 
Dr. Lapp 
Mr. Johnson 

COST: $15.00 to be paid at the meeting. 

RESERVATIONS: Please call Jim Spahn or Laura Martin at (301) 657-2652 by noon, Tuesday, April 30. The club 
insists on a firm estimate 1 week prior to the meeting. Reservations must be paid for unless 
cancelled by noon, Friday, May 3. 

DR. RALPH LAPP 

Dr. Ralph Lapp, a native of Buffalo, New York 
achieved his B.S. in Physics in 1940 and his Ph.D. in Physics 
in 1946, both at the University of Chicago. He was involved 
with the Manhattan Project in 1943 and -194Aimated as an 4, 
Assistant Laboratory Director at Argonne National Labora-
tory in 1945'and 1946, was ollthegleneral SO:for the 
Research and Development Board of the War Deirrtment in 
1947 and 1948, and functioned as its ExecUtive Director in 
1948 and 1949. His next two years were spent with the Office 
of Naval Research, first as Head, Nuclear Physics Branch 
and then as Director, Nuclear Sciences. 

Dr. Lapp's principle employment since then has'been as 
an industrial consultant, a lecturer, and an author. He is 
coauthor with Dr. Harold Andrews of the text "Nuclear 
Radiation Physics" first publised in 1948 with the 2nd Edi-
tion in 1954 and the 3rd Edition in 1963. 

THE TOPIC 
Dr. Lapp will discuss his experiences as a consultant to 

the utility industries and some of the analyses he has per-
formed on worker radiation exposure. Included will be a 
discussion of the accumulation of dose by workers (by age, 
by task, etc.) Dr. Lapp has accumulated dose by age distribu-
tion for over 10,000 workers. Additional topics to be ad-
dressed are: probability of causation, the application of the 
NIH Radioepidemicoligic tables, the application of the dose 
history he has accumulated to the proposals to reduce expo-
sure limits, and what influence recent court cases may exert.

MR. RAY JOHNSON 
Ray grew up in the Green Mountains of Vermont. He 

has a B.S. in Civil Engineering from the University of 
Vermont and M.S. and Professional Engineers degrees from 

d Harvard in Envivonmental Engintering. Heolso 
comple ed two years of doctoraistudies in radiological health 
at R. Pol ipay began his er in radiiko,n protectisin 1963 
as a commissioned offi r in the Public Health Serviee. In 
1972 he moved to EPA's headquarters Office of Radiation 
Programs as head of the Surveillance Branch where he car-
ried chit studies of various nuclear facilities and nationwide 
monitoring of fallout events. While reporting fallout 
measurements to the general public in the 1970's, Ray began 
studying public perceptions of radiation risks and difficulties 
that H.P.s encounter in communicating with the public. He 
has led workshops on applying principles of communication 
for individuals, families, church groups, and health physi-
cists since 1976 and recently became Director of the Com-
munication Sciences Institute in Rockville. Ray is a trained 
psychotherapist, licensed Professional Engineer, and Certi-
fied Health Physicist.

THE TOPIC 
Ray will present the results of his studies at Johns 

Hopkins University on the communication styles of health 
physicists. These studies, based on the Myers-Briggs Type 
Indicator, show that health physicists have many good com-
munication strengths related to their natural preferences for 
gathering data, making decisions, and relating to people. 
These strengths can be recognized and developed as effective 
tools for health physicists. Ray's studies also show, how-
ever, that the communication styles of the H.P.s are very 
different from those of the general public. Ray will show how 
H.P.s can recognize these differences and adapt their pre-
ferred styles to become effective communicators with the 
public, with coworkers, and at home.
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Communication Styles"
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INVITATION FOR AFFILIATES 
Now that the Chapter Bylaws have been changed to provide 

for Affiliate Members, the Chapter is actively seeking organiza-
tions or individuals who may wish to join the Chapter as Affili-
ates. This membership is to foster exchange of information on 
radiation products or services. At least one meeting a year will be 
designated as a Vendors' Night. In addition, to display space and 
two meals at Vendors' Night, Affiliates will receive the Chapter 
Newsletter and mailings, and one set of membership labels per 
year. Affiliates will also be listed in the annual Membership 
Handbook and allowed a half page ad in the Newsletter. The dues 
for Affiliates will are $375 per year. 

If you represent or know of an organization that might like to 
be an affiliate of the Baltimore-Washington Chapter please con-
tact Howard Hering at 301-588-1749. 
Present Affiliates Include: 

Health Physics Services, Inc. 
7825 Tuckerman Lane, Suite 214 
Potomac, MD 20854 

Nucleon Lectern Associates, Inc. 
3414 First Avenue 
Suite 7 
P.O. Box 430 
Olney, MD 20832

Our Latest Applicant Is: 
Radiation Instruments Co.

H.P. COMMUNICATION STYLES 
There is still time for those who would like to take the 

Myers-Briggs Type Indicator (MBTI) before the Chapter's an-
nual meeting on May 7,1985. The MBTI will provide you with a 
quantitative assessment of your communication strengths and 
weaknesses. This is a valuable source of self insight for H.P.s to 
understand why sometimes your communication is effective and 
sometimes not. The discussion of MBTI results at the May 
meeting will show why H.P.s have difficulty communicating 
with the general public and how we can improve our communica-
tion.

The MBTI is a 166 question multiple-choice test that will 
take you about 30 minutes to fill out. Your results will be added to 
a research goal of 500 profiles to characterize the Health Physics 
profession. This is part of a study at the Johns Hopkins University 
to develop effective approaches for communicating health risk 
information to the general public. 

You are welcome to attend the talk on communication styles 
at the annual meeting without taking the MBTI test. You will gain 
many useful insights in communication. The MBTI has been 
highly acclaimed by over 150 H.P.s who have taken part in this 
study since January. The cost for the test, scoring, and handout 
materials is $10 per person, or $15 for couples, since several 
spouses have asked to take the test as well. Make checks payable 
to BWCHPS. 

To receive a copy of the MBTI please call Ray Johnson at 
361-774-6867. 

Mr. Thomas G. Hobbs * CHP 
221 Rotting Road 
Gaithersburg, MD 

GUESTS WELCOME
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